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RONNY E. JENKINS* 





Applying Article 14 of Mitis ludex 
Dominus lesus to the Processus Brevior 
in Light of the Church’s Constant 

and Common Jurisprudence 

on Nullity of Consent 


When rendering judicial decisions regarding marriage nullity, ecclesiasti- 
cal judges are to follow the constant and common jurisprudence of the 
Church. Pope John Paul II stated this emphatically in an early address to 
the Roman Rota: “We must be convinced that a serene, attentive, thought- 
out, complete, and exhaustive examination of marriage cases demands 
full conformity to the correct doctrine of the Church, to canon law, and 
to sound canonical jurisprudence, which has come to maturity above all 
through the contribution of the Sacred Roman Rota.”! The pope then 
added, with his own emphasis, “Indeed, any innovation of law, substantive or 


procedural, that does not correspond to the jurisprudence or practice of the tribu- 


nals and dicasteries of the Holy See, is reckless.” 


* Associate Professor, School of Canon Law, The Catholic University of America, Wash- 
ington, DC. 

1. John Paul II, Allocution to the Roman Rota 5, January 24, 1981: AAS 73 (1981) 232. 
English available in William H. Woestman, ed., Papal Allocutions to the Roman Rota 1939-1994 
(Ottawa: Faculty of Canon Law, 1994) 165-170. 

2. Ibid., with the emphasis in the original text. In a later address to the same apostolic tri- 
bunal, Pope John Paul II refined the notion of what source of jurisprudence is most applicable 
to cases of marriage nullity: “Again, precisely in the context of interpreting canon law, par- 
ticularly where there are, or seem to be, lacune legis, the new Code—explaining in c. 19 what 
could be inferred also from the corresponding c. 20 of the preceding legislative text—clearly 
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The obligation to follow common jurisprudence binds all ecclesiasti- 
cal judges. This includes bishops who make use of the processus brevior, or 
briefer process [BP], authorized by Pope Francis by the Apostolic Letter, 
Mitis Iudex Dominus Iesus [MI].’ In fact, close adherence to accepted juris- 
prudence is even more critical to justice when the briefer process is used 
since, as Pope Francis remarks in the motu proprio, “We are not unaware of 
the extent to which the principle of the indissolubility of marriage might 
be endangered by the briefer process.” Accordingly, by following closely 
the Church’s common jurisprudence, most especially that of the Roman 
Rota, bishops (and those who assist them) will more assuredly render cor- 
rect decisions without harm to the doctrine of the indissolubility of the 
marriage bond. 


ays down the principle according to which the jurisprudence and praxis of the Roman Curia 

take their place among the other supplementary sources. If then we limit the significance of 
this expression to cases of marriage nullity, it seems evident that, on the level of substantive 
aw, i.e., in deciding the merit of the cases presented, jurisprudence must be understood exclu- 
sively as that which emanates from the Tribunal of the Roman Rota. This context, therefore, 
explains what the constitution Pastor bonus states in attributing to the Rota the responsibility 
of fostering ‘unity of jurisprudence, and by virtue of its own decisions provides assistance to 
ower tribunals’ (art. 126).” Allocution to the Roman Rota 4, January 23, 1992: AAS 85 (1993) 
140-143. English available in Woestman, 219-222. 

3. Francis, Apostolic Letter issued motu proprio, Misericors Iudex Dominus Iesus, August 
15, 2015. The document has not yet been published in AAS. An English translation can be 
found in Origins 45 (2015) 418-422. Citations of MI in this article will follow the edition found 
in Origins since the English addition available on the website of the Holy See does not contain 
pagination. When a canon or article of MI is cited, only the canon or article number will be 
given. One the same day that MI was published, Pope Francis also issued another Apostolic 
Letter motu proprio, Mitis et Misericors Iesus, also not yet contained in AAS, that applied to the 
Code of Canons of the Eastern Catholic Churches. Both documents are almost entirely simi- 
lar in content and contain the same Art. 14, with the same wording of the text. Therefore, for 
the sake of simplicity I will refer in this article only to Misericors Iudex Dominus Iesus, with the 
understanding that the content of the article applies to both legislative texts. 

For treatments of the legal elements that lay at the foundation of the text, see: Marco 
Antonio Hernandez, “Los criterios que han guiado la reforma del proceso declarativo de nuli- 
dad matrimonial,” Revista Mexicana de Derecho Canónico 21 (2015) 261-296 and Carmen Peña 
Garcia, “Agilizacién de los procesos canónicos de nulidad matrimonial: de las propuestas 
presinodales al motu proprio Mitis Iudex Dominus Iesus y retos pendientes tras la reforma,” 
Ius Canonicum 56 (2016) 41-64. A general presentation of the briefer process can be found in 
Guillermo Rodriguez, “Del proceso de nulidad matrimonial mas breve ante el Obispo. Ele- 
mentos estructurales,” Revista Mexicana de Derecho Canónico 21 (2015) 339-348; Gerardo Nuñez, 
“El proceso brevior: exigensias y estructura,” Ius Canonicum 56 (2016) 135-155); and, with a more 
detailed analysis, in William L. Daniel, “The Abbreviated Matrimonial Process before the 
Bishop in Cases of ‘Manifest Nullity’ of Marriage,” The Jurist 75 (2015) 539-592 and Erasmo 
Napolitano, “Il processus brevior nella Lettera Apostolica motu proprio datae Mitis Iudex Domi- 
nus Iesus,” Monitor Ecclesiasticus 130 (2015) 549-566. 
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Mitis Iudex Dominus Iesus stipulates that the briefer process can be used 
only when the nullity of marriage is already manifest in the petition for 
nullity at the time of its presentation. The manifest character of nullity 
must arise from recurring circumstances of things and persons that are 
supported by both testimonies and records that cannot demand a more 
accurate inquiry or investigation.’ This petition—with its manifestation 
of nullity—forms the substantial basis for the decision of the bishop with 
regard to the question of whether nullity of consent has, in fact, been 
established to the standard of moral certitude. It is this decision that must 
be guided and formed by the constant and common jurisprudence of the 
Church. 

Article 14 §1 of MI presents several examples of what might constitute 
circumstances of things and persons that can manifest nullity. Each of 
them is taken from situations found in Rotal jurisprudence. And each of 
them, if taken as a basis for use of the BP will need to be evaluated based 
on the principles of the same body of jurisprudence. This article will con- 
sider how the examples of Art. 14 §1 are to be read in light of the Church’s 
common jurisprudence as found in the Tribunal of the Roman Rota. The 
first part will discuss the juridic character of the Procedural Rules found at 
the conclusion of MI and of Art. 14 as one of those rules. The second part 
will consider each of the circumstances included in the first paragraph of 
Art. 14. And the third and final part will offer some practical observations 
on how those officials engaged in the briefer process might take account 
of the Church’s jurisprudence when fulfilling their tasks. Always foremost 
in mind will be the question of how Art. 14 might contribute to the mani- 
festation of the nullity of marriage without harm to the teaching on the 
indissolubility of the bond, something greatly desired by Pope Francis. 


1. The Nature and Purpose of the Procedural Rules and Article 14 


Mitis Iudex Dominus Iesus is divided into three sections. It begins with an 
untitled section of seven introductory paragraphs, in which the Roman 
Pontiff lays out the rationale for the modifications to the marriage nullity 


4. The BP is to be used only when the “circumstances of things and persons recur, with 
substantiating testimonies and records, which do not demand a more accurate inquiry or 
investigation, and which render the nullity manifest.” MI, c. 1683, 2°, 421. 
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process. The changes to the law are meant to promote the speed and sim- 
plicity of the process, “so that the heart of the faithful who await clarifica- 
tion of their status is not long oppressed by the darkness of doubt. . .” 
The first section then presents eight “fundamental criteria” that governed 
the reform of the law. Two of the eight are of note for the purpose of this 
article and will be discussed later. The first is the criterion that “the bishop 
himself is judge (III)” and the second is “the briefer process (IV)” in which 
the bishop carries out that role of judge in cases where, “the alleged nullity 
of marriage is supported by particularly clear arguments.” 6 

The second section of MI provides a set of 21 canons, with sub sec- 
tions, meant to replace canons currently in the Latin code or provide 
entirely new norms. Five of these canons govern directly the briefer pro- 
cess and one regards it indirectly. The final section of MI then presents 
a set of 21 Articles, referred to as procedural rules [PR], which correspond 
more or less to the 21 canons in the previous section. The third section of 
MI, consisting of these PR, follows after the signature of the Holy Father 
that comes immediately after the second section. The PR are not meant to 
be incorporated into the existing codified law. 

Article 14, the particular subject of this article, is one of the 21 articles 
that comprise the PR. They are first referred to at the end of the second 
section of MI, just prior to the signature of Pope Francis. The Holy Father 
states: “Attached and made part hereof are the procedural rules that I con- 
sidered necessary for the proper and accurate implementation of this new 
law, which must be observed diligently to foster the good of the faithful.”” 
The third section of the motu proprio is then entitled “Procedural rules for 
dealing with causes of nullity of marriage.”® 

Given that the 21 articles follow the conclusion of the main body of 
the motu proprio, and the signature of the Holy Father that concludes it, it 
is reasonable to ask what status the articles have. Are they an integral part 
of the motu proprio standing as obligatory procedural norms promulgated 
by the Legislator? Or are they more of an appendix that is meant to pro- 
vide helpful examples, some of which can be used and others ignored if 
not helpful? The motu proprio itself does not provide a direct answer. Pope 


5. MI, 419. 
6. Ibid. 
7. MI, 422. 
8. Ibid. 
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Francis says the PR are “necessary for the proper and accurate implemen- 
tation” of the canons of MI. However, the introductory paragraph to the 
articles characterizes the PR as “some tools” or instrumenta quaedam to 
help implement the changes to the law. Article 6, in turn, states that the PR 
are meant specifically, “to illustrate the main legislative innovations and, 
where appropriate, to complete it.” None of these phrases offers a clear 
notion of the PR’s juridic status. Nor is a reading of the 21 articles entirely 
helpful since they vary in nature from exhortatory, to explanatory and 
merely suggestive.” 

In an address delivered two months after the promulgation of the text, 
one member of the papal commission charged with drafting the text com- 
mented: “Although this second section [the ratio procedendi] is an integral 
part of the document, it nevertheless comes after the signature of the 
Pope. It could, in a way, be considered to serve as a complement to Digni- 
tas connubii. No matter what the legal significance of this part of the docu- 
ment may be, there is no doubt that it is to be observed.” 

Although the large majority of commentators on the PR will concur 
that the articles are to be observed as binding, not all will agree that the 
PR might form a type of instruction as provided for in canon 34 §1. Among 
those who do hold the PR could perhaps serve as an instruction are 
included, for instance, Massimo del Pozzo who writes that the PR “should 


»11 


represent a sort of instruction,”™ even if they do not clearly do so due to 


the “unusual legislative technic” used by MI to present the articles.” Ber- 
nard du Puy-Montbrun holds that the procedural rules are “in the guise 


9. In fact, the precise status of the PR is but one of numerous aspects of the motu proprio 
that would benefit from clarification. As Mario Giuseppe Ferrante has put it: “Come tutte 
le grandi riorme, però, anche quella in oggetto non è immune da problem interpretative ed 
applicative che sembrano, anzi, acuiti da un testo normativo non sempre chiaro bensi pervaso 
da incertezze ermeneutiche.” Newsletter of Osservatorio delle liberta ed istituzioni religiose 
(10/2015) 2. 

10. Francis G. Morrisey, “The Motu Proprio Mitis Iudex Dominus Iesus,” The Canon Law 
Society of Great Britain and Ireland Newsletter 184 (2015) 23. 

ur. Massimo del Pozzo, “L’organizzazione giudiziaria ecclesiastica alla luce del m. p. 
Mitis iudex,” Stato, Chiese e Pluralismo Confessionale 36 (2015) 5, n. 16. 

12. Ibid., 5: “L’inconsueta tecnica legislativa, può destare qualche perplessità sul valore 
normativa del disposto.” 
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1 


of a new instruction’” and then proceeds to refer to them as “the new 


instruction.”"4 

Others argue the PR do not serve as an instruction, but do constitute 
legally binding provisions. Joaquin Llobell posits that the articles enjoy a 
legislative nature strictu sensu, and so bind all those subject to them.” To 
Llobell, it is of no consequence that the articles come after the signature 
of the pope since by signing the final document he made the post-signa- 
ture articles his own. Moreover, they are referenced in the first part of the 
motu proprio. This indicates clearly the pontiff wished them to be part of 
the legislative text itself. Llobell concludes by remarking that the articles 
would appear to fit better into the category of a general executory decree 
(c. 32) rather than an instruction (c. 34 §1). But they are, in fact, of neither 
type. They are laws properly understood (c. 29). 

Rafael Rodriguez Chacón admits that the placement of the PR and 
the characterization given to them by use of the title “procedural rules” 
can give the impression that they are juridically subordinate to the canons 
found in the second section of MI.!° However, he then asserts that the fact 
that there is no indication of another author of them than the Supreme 
Legislator and the fact that the same legislator references the procedural 
norms in the second section of MI leads to the conclusion that the PR are 
laws as strictly understood under canon 29, even if the drafting of the legis- 
lation should have brought greater clarity to their status. This would seem 
to be the position as well of the Pontifical Council for the Interpretation 
of Legislative Texts. In a private response dated April 8, 2016, the Council 
implied that the binding force of the PR comes from the fact that they are 
attached to the motu proprio and so promulgated by the legislator with it. 
The Council does so by merely quoting the content of MI regarding the 


13. “... en guise de nouvelle Instruction.” Bernard du Puy-Montbrun, “Analyse cano- 
nique du Motu proprio Mitis Iudex Dominus lesus,” Liberté Politique (October, 2015) 5. 
14. “L'article 12 de la nouvelle Instruction ajoute . . .” Ibid., 6. 


15. “In effetti, dette regole hanno natura legislativa strictu sensu, sono cioé vere leggi 
in quanto prodotte e promulgate dal Legislatore ed innovatrici dei codici.” Joaquin Llobell, 
“Alcune Questioni Comuni ai Tre Processi per La Dichiarazione di Nullità del Matrimonio 
Previsti dal M.P. “Mitis Iudex,” Ius Ecclesiae 28 (2016) 15. 

16. Rafael Rodriguez Chacón, “Antecedentes, estructura y valor jurídico en el sistema 
normative canónico de los dos motu proprio de 15 agosto de 2015 y sus normas afiejas,” in Pro- 
ceso de Nulidad Matrimonial tras la Reforma del Papa Francisco, ed. Maria Elena Olmos Ortega 
(Madrid: Editorial Dykinson, 2016) 40. 
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PR. It otherwise does not qualify the legal title that might be given to the 
rules.” 

Geraldina Boni also recognizes the difficulties with determining the 
legal nature of the PR due to the uncommon legal technique used by MI 
of appending the PR at the end of the document.” She acknowledges as 
well that the conclusion can be drawn from both the title given to the 
RP and to their placement in the document itself that the PR serve as an 
instruction.” However, Boni then takes a common sense approach by sug- 
gesting that the fact that the PR were promulgated as part of the motu 
proprio leads us to conclude they do carry binding force and so should be 
taken as normative (no matter what the intended legal form is ultimately 
determined to be). 

Javier Ferrer Ortiz, writing more recently, recognizes that the briefer 
process is governed not only by the new canons presented in the second 
section of MI (before the Pope’s signature), but also by the PR.” However, 
he subsequently writes that the PR were, “published at the same time of 
the motu proprio Mitis Iudex Dominus Iesus, but do not form part of it and 
do not modify nor can they modify the Code of Canon Law, including 
most especially the norms relative to causes of nullity.””! At the same time, 


17. The text of the response reads: “Riguardo alla questione sulle Regole procedurali, 
la risposta alla prima domanda é data dal m.p. MIDI nella parte finale, dove viene precisato 
che le Regole procedurali sono unite allo stesso motu proprio perché ritenute “necessarie 
per la corretta e accurata applicazione della legge rinnovata, da osservarsi diligentemente a 
tutela del bene dei fedeli’ e nello stesso testo delle Regole procedurali nella parte introduttiva, 
dove si legge che ‘unitamente con le norme dettagliate per l'applicazione del processo matri- 
moniale, è sembrato opportuno . . . offrire alcuni strumenti affinché l'operato dei tribunali 
possa rispondere alle esigenze dei fedeli, che richiedono l'accertamento della verità sull esi- 
stenza o no del vincolo del loro matrimonio fallito’.” The Pontifical Council did not publish 
the original question to which this response is given. The response of the Council can be 
found at: http://www.delegumtextibus.va/content/dam/testilegislativi/risposte-particolari 
/Procedure%2oper%20la%20Dichiarazione%2odella%20Nullit%C3%A0%20matrimoniale 
/Due%2oquestioni%2osulle%20Regole%2oprocedurali%20e%2osul%20can.%201676%20% 
C2%A71%20del%20m.p.%20Mitis%20ludex%20Dominus%20lesus.pdf. 

18. Geraldina Boni, “La recente riforma del processo di nullita matrimoniale. Problemi, 
criticita, dubbi, Parte Prima,” Stato, Chiese e Pluralismo Confessionale 9 (2016) 8. 

19. Boni, Parte Prima, 8-9. 

20. Javier Ferrer Ortiz, “Valoración de las circunstancias que pueden dar lugar al proceso 
abreviado,” Ius Canonicum 56 (2016) 160. 

21. Ibid., 165: “. . . se trata de unas Reglas de procedimiento, publicadas al mismo tiempo 
que el motu proprio Mitis Iudex Dominus Iesus, pero que no forman parte de él y no modifican 
ni pueden modificar el Codigo de Derecho canónico, incluidas muy especialmente las normas 
relativas a las causas de nulidad.” 
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Ferrer Ortiz offers a compelling observation, if only indirectly. The second 
section of MI modifies the Church’s universal legislative text. New canons 
are introduced. The PR do not claim to do so, but present themselves as 
tools for implementation of those modifications. In light of this, MI would 
benefit from further discussion of how the PR differ from the new leg- 
islation. If both the new canons and the PR are taken to be laws strictly 
speaking, then how do they relate given the distinctive form, placement 
and appellations given to them by the legislation itself. 

In summary, the consensus among those who have considered the 
question of the legal status of the PR appears to hold that the 21 articles 
are part of the substance of the legislative text—with most arguing they 
hold the same strictly legal character—have the juridic character of leg- 
islation, and possibly serve in a similar way as an instruction, although 
this last point has not found a majority opinion. What cannot help but be 
noted, however, is how much discussion among experts the legal nature of 
the PR has engendered. This witnesses primarily to the lack of clarity the 
legislative text itself presents at times. It also forces authors to resign them- 
selves to this less than ideal situation. Paolo Moneta provides one example 
when he states, “Therefore [the PR] have the same binding juridic value as 
the [canons] inserted in the text of the motu proprio, even if their content is 
supplementary or explanatory.” 

Once it is agreed that the PR constitute legally binding provisions, a 
question follows concerning the juridic character in particular of Art. 14 of 
the PR. We noted that two essential conditions for the use of the briefer 
process are the presence in the libellus of recurring circumstances of things 
and persons that must then be supported by testimonies and records. Para- 
graph one of Art. 14 offers eight examples in a non-exhaustive list of cir- 
cumstances of things and persons that might manifest nullity of consent 
and paragraph two provides one example of what is meant by supporting 
records. Given that the motu proprio offers no indication as to the legal 
weight or character of the examples in Art. 14, questions arose early as to 
whether they might constitute new grounds of nullity, presumptions of 


22. “Esse hanno quindi lo stesso valore giuridicamente vincolante di quelle inserite nel 
test del Motu proprio, anche se nel contenuto risultano integrative od esplicative di quest’ul- 
time.” Paolo Moneta, “La dinamica processuale nel m.p. ‘Mitis Iudex’,” Ius Ecclesiae 28 (2016) 
48. 
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law in favor of nullity of consent or some other figure that could impact 
the traditional substantive law regarding grounds of nullity.” 

The publication by the Tribunal of the Roman Rota of a Subsidium 
for the application of the motu proprio one month after the effective date 
of MI offered a clarification.” The Subsidium repeats the list of circum- 
stances and adds brief, if uneven, explanations of what is meant by each 
circumstance, what grounds of nullity might relate to many, and, regard- 
ing a minority of the circumstances, what document might suffice to sup- 
port the manifest nullity of consent. With regard to the legal character of 


Art. 14, the Subsidium states: “It is necessary to clear away any equivoca- 


tion in this area: these circumstances are not, in fact, new grounds of nullity.”” 


The text continues: “We are dealing here simply with situations that the 
jurisprudence has long enucleated as symptomatic elements of the invalid- 
ity of matrimonial consent, which can easily be proved by testimonies or 
documents that can be readily procured.””° 

From the standpoint of the Subsidium, then, it is clear that the grounds 
of nullity provided for in the universal law remain and, significantly, it fol- 
lows that the common jurisprudence of the Church with regard to those 
grounds plays a central role in the processus brevior. The examples provided 
for in Art. 14 §1 are intended to serve merely as illustrative examples of 


23. For discussion of this from various standpoints, see Daniel, 568-569; Geraldina Boni, 
“La recente riforma del processo di nullita matrimoniale. Problemi, criticita, dubbi, Parte 
Seconda,” Stato, Chiese e Pluralismo Confessionale 10 (2016) 16-20, and Klaus Lüdicke, under 
1683/6, in Miinsterischer Kommentar zum Codex Iuris Canonici, (loose-leaf edition November 
2015), ed. Klaus Liidicke et al. (Essen: Legerus Verlag, 1984-). 

24. Apostolic Tribunal of the Roman Rota, Subsidium for the application of the M.p. Mitis Iudex 
Dominus Iesus (Vatican City State, 2016). Available at: http://www.rotaromana.va/content/ 
dam/rotaromana/documenti/Sussidio/Subsidium%2c%2oenglish.pdf. The Subsidium lacks 
any indication of its juridic character. No author or publisher is given and no authorization for 
its publication appears in the document. It is safe to conclude it at least shows the mind of the 
Roman Rota (or its dean) on aspects of the motu proprio in hopes that this will be helpful to its 
implementation. Even this conclusion, however, is not supported by any attestation in the text 
of the Subsidium. When the Subsidium was sent to the Church’s bishops, a letter from the Dean 
of the Roman Rota accompanied it. That letter claimed the Subsidium expressed the mind 
of the Legislator with regard to MI. This is clearly not the usual means by which the mind of 
the Legislator is conveyed, most certainly not in an authoritative sense. Nor is the letter to be 
found attached to any of the editions of the Subsidium found at the website of the Tribunal of 
the Roman Rota. Given this, the Subsidium remains a helpful document for implementation 
of MI, but not one of binding authority. 

25. Subsidium, 32. Emphasis in the original. 

26. Ibid. 
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some circumstances of things and persons that, together with other 
required elements, lead to the manifestation of nullity and so the use of 
the BP. What remains confusing, however, is that some of the examples 
of Art. 14 are current legal grounds of nullity while others are not. More- 
over, some of the examples appear to be mere presumptions that up to 
this point would not qualify as manifesting nullity even if documents were 
shown to support that. For these reasons, among others, Javier Ferrer 
Ortiz concludes that it might have been more helpful if both MI and the 
Subsidium had refrained from presenting the illustrative list of Art. 14.77 

At any rate, what is clear is that the mere fact that one or even more 
of the circumstances of Art. 14 is present in the petition does not of itself 
allow use of the BP since the circumstances do not serve as presumption 
of manifest nullity.” Additional elements will be necessary; most impor- 
tantly, documents or records needing no further investigation. Indeed, as 
we have noted Pope Francis places the protection of the indissolubility of 
the marriage bond at the heart of the new legislation. Article 14 must be 
interpreted in light of this.” 

The term circumstances as used by both the motu proprio and the Sub- 
sidium could also benefit from some comment. The circumstances regard 
either persons or facts. They must be evident, recurring and greatly pro- 
bative of nullity or the “manifest” standard cannot be met. Accordingly, 
as Carlos Moran Bustos remarks, the term circumstances cannot refer to 
“mere estimations, conjectures, suspicions, or presumptions.”*” Moreover, 
he continues, the circumstances must be corroborated by additional indi- 
cia if they are to be fully probative; that is, “by other concrete, certain facts 
that can indicate, demonstrate, reveal and allow knowledge of this other 
fact which is the subject of proof.”*" In other words, the examples of Art. 


27. Javier Ferrer Ortiz, “Valoración de las circunstancias que pueden dar lugar al proceso 
abreviado,” Ius Canonicum 56 (2016) 136: “A mi juicio, y moviéndome todavia en el plano de las 
generalidades del articulo 14, diria qu es un precepto desafortunado y que puede crear mas 
problemas que los que trata de resolver; y lo mismo cabe decire del Sussidio applicativo.” 

28. See Moneta, 11. 

29. A point well made by Massimo del Pozzo, “L’organizzazione giudiziaria ecclesiastica 
all luce del m.p. “Mitis iudex’,” Stato, Chiese e pluralismo confessionale 36 (2015) 3 and n. 10. 

30. Carlos M. Moran Bustos, “El proceso ‘Brevior’ ante el Obispo Diocesano,” in Maria 
Elena Olmos Ortega, ed., Proceso de Nulidad Matrimonial tras la Reforma del Papa Francisco 
(Madrid: Editorial Dykinson, 2016) 144: “Es decir, deben ser circunstancias referidas a personas 
y hechos, no meras valoraciones, ni conjeturas, ni sospechas, ni presunciones.” 


31. Ibid. 
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14 carry probative weight as does all circumstantial proof. But they can 
never be taken in themselves as legally relevant for the invalidation of mat- 
rimonial consent. Full proof of nullity arises from all sources of proof, 
weighed in light of substantive jurisprudence, and not merely from the 
fact that the presence of a recurring circumstance of things or persons has 
been established.*” 

Regarding these circumstances, the Subsidium states, “These can pre- 
sent, in some cases, [with] such a factual weight as to suggest evidence 
of the nullity of marriage.”*? However, MI states clearly that the circum- 
stances must make the nullity “evident and manifest,” and not simply 
suggestive.** For this reason, the motu proprio mandates that the cir- 
cumstances of things and persons contained in the libellus be supported 
by testimonies and documents which are to be attached to the petition 
and which themselves do not require further investigation or inquiry. It 
is only when the circumstances are supported by documents and records 
of this high quality of proof (needing no further inquiry) that the manifest 
nullity of consent can arise. The call of the Subsidium for a “more atten- 


tive and realistic reading of the global condition of the faithful in today’s 


2336 


world,”*° and the cultural context that accompanies that, does not remove 


32. Carmen Peña Garcia, “El nuevo proceso breviore coram episcopo para la declaración 
de la nulidad matrimonial,” Monitor Ecclesiasticus 130 (2015) 580: “Por otro lado, respecto a las 
concretas circumstancias recogidas en este elenco, no cabe negar su voloridad y su diverso 
valor probatorio en orden a una possibile nulidad matrimonial, al incluirse en este elenco 
tanto hechos y circumstancias que—uan vez comprobados todos los requisites legalmente 
exigidos—constituiriran evidentes supuestos facticos de nulidad matrimonial, como otros 
hechos o circumstancias que, aun pudiendo se jurídicamente releventes, no tienen per se 
fuerza invalidante del consentimiento, por lo que deberan ser cuidadosamente valoradas con- 
forme a los criterios juriprudencialies y al mismo derecho sustantivo vigente, sin apriorismos 
injustificados.” 

33. Subsidium, 33. 

34. As Roch Pagé has noted all abuse of the use of the examples of Art. 14 must be 
avoided. He writes: “If we were to do otherwise, we would have to seriously consider if we 
are passing from the presumption of validity of marriage of canon 1060 to the presumption 
of its invalidity in virtue of a number of different types of presumption of fact. The proper 
use of the briefer process would seem to be urgent consideration of this question.” Roch 
Pagé, “Questions Regarding the Motu Proprio Mitis Iudex Dominus lesus,” The Jurist 75 (2015) 
612 and this volume, 360. 

35. This is another indication that the Supreme Legislator wishes to avoid any harm to 
the teaching on the indissolubility of marriage when the briefer process is used. In my view, 
the bar has been set very high for use of the new process. 

36. Subsidium, 33. 
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the need for production of documents and records in order to manifest 
nullity in the petition. 

Ideally, testimony will be provided by qualified witnesses to assure this 
high level of evidentiary weight. This would exclude, for instance, medi- 
cal or psychological experts who attended to one or both of the petition- 
ers during a non-suspect time. Other qualified witnesses, such as pastors, 
would count here as well.?” The documents should also have a qualified 
character to them; that is, they should be expert reports, also from a non- 
suspect time, or public records. As we will see, the second paragraph of 
Art. 14 implies as much. Private documents, such as correspondence, 
diaries or emails, would not qualify since private documents by nature 
require further substantiation to assign them probative weight.*® Private 
documents can still be included in an eventual use of the BP of course, but 
not for the purpose of establishing manifest nullity of consent. 

Finally, if the circumstances contained in the petition cannot require 
further inquiry or investigation, then we can ask what is the purpose for 
the petition to indicate what proofs can be readily collected and of the 
session held by the instructor in which he or she is to collect “the proofs 
in a single session.” Bustos considers this to be “an internal contradiction” 
of norms, but one that can be overcome.*® Both the collecting of readily 
available proofs and the investigator’s session must concern the indicia that 
regard the circumstances alleged and which are—without need for further 
investigation—able to manifest nullity of consent at the time the judicial 
vicar determines the briefer process will be used. If this were not so—if 
the circumstances and supporting proofs themselves needed further 
inquiry—then the briefer process would not be available from the start. 

In summary, then, we have seen that the two conditions for use of the 
briefer process are the existence in the petition of circumstances that are 
supported by testimonies and documents and that do not need further 
investigation. These must make manifest the nullity of consent, partly so 


37. With the understanding, of course, that all legal safeguards regarding confidentiality 
are maintained, including the impermissibility of the use of information in a judicial process 
that was gained from sacramental confession (c. 1550 §2, 2°). 

38. See Bustos, Retos de la reforma, 24-25, who rightly excludes as well documents such 
as reports of private investigators, and Moneta, 13, who notes that such documents (or instru- 
ments) can, however, serve to corroborate the statements of the parties or witnesses. 

39. Bustos, El Proceso, 146-147. 
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that an accepted ground of nullity can form the basis of the accusation of 
the marriage. The constant and common jurisprudence of the Church— 
and especially of the Roman Rota—must inform and guide the decision 
making process, from the time the petition is prepared to the moment the 
bishop comes to a decision. 


2. The Circumstances of Things and Persons of Article 14 


We will now turn to Art. 14 to ask how these general principles apply to 
each of the circumstances listed there. In other words, what might com- 
mon jurisprudence require in order for the circumstance to manifest nul- 
lity of consent and what testimonies and documents might provide sup- 
port for it. 


a. Defect of the Use of Reason 


We will begin with the last concrete circumstance mentioned in Art. 14, 
the defect of the use of reason which is proved by medical documents, 
because I believe it is the most likely candidate for use in the briefer pro- 
cess given the likelier availability of documentary, medical proof of seri- 
ous conditions. It is also the circumstance that is related most directly to 
the second paragraph of Art. 14. 

As Ferrer Ortiz observes, the wording of Art. 14 implies that the cir- 
cumstance of a defect of the use of reason relates only to c. 1095, 1°.4° 
However, the Subsidium for its part states that under this circumstance falls 


4 


“consensual incapacity due to psychic reasons,”*' which would encompass 


all three sections of c. 1095. This, he concludes, could open a canonical 
“pandora’s box” if the briefer process is used to adjudicate what jurispru- 
dence considers to be some of the most difficult grounds of nullity to 
use.” This is so even with regard to c. 1095, 1° in cases where the lack of 


40. This is the understanding of Liidicke, for instance, in comments offered before the 
Subsidium appeared. See Liidicke, 1683/6. 

41. Subsidium, 35. 

42. See Ferrer Ortiz, 186-187. He observes that the Subsidium cannot change the law of 
MI; so the wording of the motu proprio should stand to include only the first section of c. 
1095. This might be so strictly speaking. However, Art. 14 §1, by including the word “etcetera” 
allows for additional circumstances to be taken into account. This could, then, include the 
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sufficient use of reason is due to a transitory cause before consent or one 
that was not present at all before consent. 

We have seen that MI retains the requirement of the use of experts in 
marriage cases involving mental illness, “unless it is clear from the circum- 
stances that it would be useless to do so.”*? In the ordinary nullity process, 
fuller sources of proof are used and an instruction of the cause is neces- 
sary. That is the moment when the judge determines whether the evidenter 
standard has been met that removes the obligation to use experts. Georg 
Bier, by way of example, has tried to lay out criteria for meeting the stan- 
dard. These include cases where expert witnesses have already presented 
evidence, when a diagnosis is clearly discernable or when an extraordinary 
impact on the marriage is seen.** But none of these are applicable to the 
briefer process. 

Paragraph two of Art. 14 indicates what type of document is able to 
establish the manifest nature of nullity under this ground (and possibly 
others) in the briefer process: “Among the documents which support this 
petition are included all medical records which can evidently render use- 
less the requirement for an ex officio expert.” In other words, if upon exam- 
ining the petition, it is determined that an expert witness must be used, the 
briefer process cannot be used. And we should note that Art. 14 speaks of 
medical records, not private expert reports that the parties have requested 
in a suspect time. 

The Subsidium speaks further to the nature of these medical reports. 
It first repeats strongly the need for “an in depth scientific investigation 
by an expert” in the ordinary process. Then, with regard to the briefer 
process, it lays out four criteria. First, it is a question of, “instances of the 
gravest pathologies.” These must then be “duly documented,” so that they 
allow for a judgment made “according to well-established jurisprudence” 
and that is rendered “without any shadow of positive doubt” concerning 
the nullity of the marriage.” The examples given are clinical records of 


two other sections of c. 1095, even if, as Ferrer Ortiz prudently warns, abuses could easily arise 
from doing so. 

43. C. 1678 §3 of MI. 

44. See Georg Bier, “Urteilsfindung ohne Gutachten? Die Beiziehung von Sachverstandi- 
gen in Fallen von psychischer Eheunfihigkeit,” De Processibus Matrimonialibus 6 (1999) 145-170, 
especially 154-163. 

45. Subsidium, 35-36. 
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treatment or psychiatric reports that were admitted in civil courts. The 
documents should ideally have originated in a non-suspect time. And so 
they would not include reports of private experts prepared at the request 
of the petitioners. Of course, the assessor who participates in the briefer 
process might be a medical expert who assists in the interpretation of the 
admitted medical evidence. 

We can ask, next, what might serve as “gravest pathologies” accord- 
ing to Rotal jurisprudence. Based on this author’s reading of the juris- 
prudence, a non-comprehensive list of those pathologies more readily 
open to proof by medical or psychiatric reports include chronic, manifest 
schizophrenia, bipolar disorder, manifest anti-social personality disorder, 
central nervous system conditions, and other serious psychiatric or medi- 
cal conditions that require extensive in patient treatment prior to or at the 
time of consent. What I believe would not be open to such proof (but not 
excluded outright either) are affective immaturity, depression that does not 
require clinical treatment, some instances of drug and alcohol addiction, 
obsessive-compulsive disorders, neuroses, and certainly not non-specific 
disorders. 

In all instances the presence of symptoms or behaviors in testimo- 
nies, together with mere reference to the DSM manual, or other diagnos- 
tic resources, will not suffice for use of the briefer process. Medical and 
psychiatric records will need to be attached to the petition and they will 
need to establish the manifest nullity of consent due condition admitted 
by jurisprudence on canon 1095. What we should not see going forward 
is the large number of cases judged to date in the ordinary process on a 
ground of canon 1095 (at least in the majority of tribunals in the United 
States) simply transfer to the briefer process when the petition shows that 
troubling behaviors took place prior to consent or even if discernable, neg- 
ative psychic conditions were present. In fact, given the high standard of 
documentary proof required to manifest nullity, it seems likely that use of 
the BP would be limited to circumstances involving canon 1095, 1° since it 
is a lack of sufficient use of reason that would lend itself most clearly to 
proof through medical records.“ 


46. A point emphasized by Bunge (19): “Sin duda, la prueba mediante documentos médi- 
cos, sobre todo pericias psicológicas o psiquiátricas, no es fácilmente incontrovertible, y por 
esta razón parece mas applicable este ejemplo a causas de nulidad por falta de suficiente uso 
de razón (canon 1095 1°), que a causas por defecto de discreció de juicio (canon 1095 2°) o por 
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A final word under this circumstance that can apply to the others as 
well. The manifest nullity of consent present in a petition does not guaran- 
tee the ability of the bishop to reach moral certitude regarding the nullity 
of the marriage. The standard of manifest nullity in the petition is one 
that allows a type of process to be used. That process, in turn, must now 
lead to moral certitude regarding nullity of consent. There is no guaran- 
tee that the mere attachment of documents, including compelling medical 
reports, to the petition will result in a finding of nullity. That conclusion 
can only be drawn once the petition, documents and witnesses (together 
with all the facts and circumstances) are weighed by the bishop. In this 
sense, the BP may require less time to complete than the ordinary process, 
but it cannot receive less attentiveness and consideration than is due the 
formal process. This also helps to assure that the circumstances of Art. 
14 do not devolve into informal grounds of nullity or illegitimately used 
presumptions.“ 


B. The Defect of Faith Which Can Generate Simulation of Consent 
or Error That Determines the Will 


The first circumstance mentioned in Art. 14 $1 is, “The defect of faith 
which can generate simulation of consent or error that determines the 
will.” This is the initial of several circumstances that regard the grounds 
of either total simulation of consent or partial simulation of an essential 
element or property of marriage. 

It is important to begin by noting that this particular circumstance 
does not concern a lack of faith among the baptized that, simply due 
to the lack of faith, results in an invalid marriage. Magisterial teaching, 
and Rotal jurisprudence following on it, consistently hold that all that 
is required of the baptized who marry is an intention to enter marriage 
as naturally instituted by God. It is Christ the Lord who then raises that 
marriage to the dignity of a sacrament. Accordingly, if a lack of faith is to 


incapacidad para asumir las obligaciones esencialies del matrimonio (canon 1095 3°), en las 
que la valoración de la prueba pericial puede ser a veces muy compleja.” 

47. A concern Geraldina Boni, among others, clearly holds. See Boni, Seconda Parte, 
17-18. 
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impact the validity of consent it must do so by means of a positive will to 
exclude sacramental dignity rather than by a mere lack of faith.** 

We see this in a later address to the Roman Rota given by Pope John 
Paul II, who says: “An attitude on the part of those getting married that 
does not take into account the supernatural dimension of marriage can 
render it null and void only if it undermines its validity on the natural level 
on which the sacramental sign itself takes place.” And Pope Benedict in 
his final address to the same Apostolic Tribunal states: “The indissoluble 


pact between a man and a woman does not, for the purposes of the sac- 


rament, require of those engaged to be married, their personal faith.”*° 


Finally, Pope Francis in his most recent address to the Rota affirms: “It is 
worth clearly reiterating that the essential component of marital consent 
is not the quality of one’s faith, which according to unchanging doctrine 
can be undermined only on the plane of the natural.””! 

The jurisprudence of the Roman Rota has emphasized this teaching as 
well. To cite only two of many available examples, a decision heard before 
the Dean of the Roman Rota pronounced: “Faith is not necessary in order 
to contract marriage validly; only consent is. For those who wish to marry 
wish something instituted by God through the natural law.”?? And a deci- 
sion issued two years earlier coram Turnaturi stated: “Adhering to the mag- 
isterium, our jurisprudence has constantly and frequently declared and 


48. See, Danilo Marinelli, “La mancanza di fede che può generare la simulazione del 
consenso secondo la giurisprudenza rotale più recente,” Monitor Ecclesiasticus 130 (2015) 439- 
476; and Cormac Burke, The Theology of Marriage (Washington, DC: The Catholic University 
of America Press, 2015) 1-29. Marinelli (451) summarizes the traditional position on the role 
of faith in consent: “In conclusione è possibile asserire che l’assenza di fede non costituisce 
motive di nullità, perché ciò che rivela è solo la presenza di un valido patto nuziale, ma può 
diventarne una causa indiretta qualora provochi nel nubente un errore determinante della 
volontà oppure una simulazione del consenso coniugale, ossia quando determine um‘altera- 
zione della minima intenzionalità richiesta, rivolta, cioè, all’unione matrimoniale naturale.” 

49. John Paul II, Address to the Roman Rota 8, January 30, 2003: AAS 95 (2003) 397. An 
English available in Canon Law Society of Great Britain and Ireland Newsletter 133 (2003) 6-10. 

50. Benedict XVI, Address to the Roman Rota 1, January 26, 2013: AAS 105 (2013) 168. 
English available in Origins 42 (2013) 597-599. 

51. Francis, Address to the Roman Rota, January 22, 2016. As of this time the discourse 
has not yet been published in AAS. It is a brief, one-page speech. The text does not include 
paragraph or section numbers. An English version can be found in Origins 45 (2016) 624. 

52. Coram Stankiewicz, November 28, 2007, RRDec 99: 331: “Ad validum contrahendum 
matrimonium fides necessaria non est, sed unus consensus. Nam, qui vult matrimonium, vult 
aliquid a Deo, ope legis naturae, institutum.” 
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established that for the valid contracting of marriage consent is sufficient; 
faith is not required.” 

At the same time, even if a lack of faith has no presumed, direct impact 
on the validity of consent, a lack of faith can serve as a circumstance or 
quality of character that motivates a person to exclude the sacramental 
dignity of marriage (canon 1101) or that indicates the presence of error that 
determined the person’s will in such an impact results (canon 1099). As the 
Subsidium mentions, the current loss of Christian culture and the worldly 
mentality that comes with it, one that can lead to a faith “imprisoned in 
subjectivism” creates a climate for such simulation or error to arise. The 
situation is aggravated when the lack of faith is joined by a “psychological 
and moral fragility, particularly if they are young or at least immature.”** 

We find in the jurisprudence some examples of specific situations that 
can suggest a person was at least remotely predisposed to simulation or 
error of this type. These include adherence to an atheistic organization, 
radical ideological error combined with lack of faith, membership in polit- 
ical parties that expressly exclude sacramental dignity of marriage, lack of 
faith together with morally depraved character, public repudiation of the 
faith and a choice to wed without a religious ceremony precisely because 
of previous rejection of faith. All of these, when strongly present, can 
serve as indicators of the nullity of consent (especially as possible motives 
for exclusion). However, rotal jurisprudence consistently rejects the notion 
that such memberships or mentalities are themselves sufficient proof of a 
nullifying exclusion.” 


53. Coram Turnaturi, July 21, 2005, RRDec 97: 403: “Magisterio adhaerens constanter vel 
haud semel nostra iurisprudentia edixit statuitque ad valide contrahendum matrimonium suf- 
ficere consensum non require fidem.” Geraldina Boni offers an interesting perspective on the 
very inclusion of this circumstance in the MI given the ongoing debate that surrounds the 
question of the impact a lack of faith might have on the validity of consent. She concludes 
with a cautionary note: “Diviene quindi non remota l'eventualità che alcuni tribunal ecclesia- 
stici, in specie ‘immersi’ nelle societa secolarizzate occidentale, si spingano a interpretare la 
norma nel senso che la mancanza di fede di per sé provochi l'invalidità del vincolo, con Fesito 
di quella che è stata argutamente definita un ‘amnistia matrimoniale’.”Boni, Parte Seconda, 
21-26 

54. Subsidium, 34. 

55. Marinelli (469) remarks: “Dalla ricerca svolta emerge che la mancanza di fede, le idee 
averse all Chiesa cattolica, la mentalità pervasa di ateismo, l’adesione ad un Partito politico 
sotenitore di principi contraria a quelli cristiani, non sono stati considerati indizi sufficienti a 
provare l’esclusione della sacramentalita del matrimonio qualora il nubente, contestualmente, 
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It is likewise a heavy burden to demonstrate that lack of faith caused a 
radical error to influence the will to choose marriage not as God intended 
it. Simple or general error does not qualify. Instead, it must be shown 
that the error radically influenced the person’s will such that exclusion by 
implicit simulation takes place or the will is circumscribed by the error 
such that it cannot choose otherwise than marriage deformed of its sacra- 
mental essence or other essential property or element. In either case (and 
the debate on the nature of the ground of error continues) we again face 
the need to demonstrate a positive movement of the will that results in 
marriage devoid of an essential element or property. 

We can say this as well with regard to lack of faith that is alleged to 
have led to nullity not based on an exclusion of sacramental dignity or 
radical error regarding it, but based on the exclusion of marriage itself, 
exclusion of another essential property or element of marriage, or rel- 
evant error regarding them.*° This possibility is raised by the Subsidium, 
which states: 


The text [of Art. 14 §1] refers to a lack of faith that leads to a false understand- 
ing of marriage or to an induced simulation, not devoid of consequences for 
the maturing nuptial will. In other words, one is facing an error that deter- 
mines the will (cfr. Can. 1099), or a defect of a valid intention through the 
exclusion of the marriage itself, or of one of its essential elements or prop- 


erties (cfr. Can. ror §2). 


In these cases as well, and even arguably more so than with the exclusion 
of sacramental dignity, a mere lack of faith is not sufficient to prove that 
exclusion occurred by a positive act of the will or even to manifest nullity 
in an introductory petition. Instead, the lack of faith becomes a circum- 
stance that, together with other required proofs, including the demonstra- 
tion of a motive, together allow moral certitude to be reached. As Ferrer 
Ortiz succinctly puts it with regard to simulation: “That which must be 
proven in any case is not the lack of faith so much as the simulation of con- 
sent, the positive act of the will to exclude marriage itself or an essential 


ha desiderato e volute un vero matrimonio.” See also footnote 156 where Marinelli provides 
numerous citations from rotal decisions to support his conclusion. 

56. A common example encountered in jurisprudence is the indirect exclusion of the 
indissolubility of marriage based on a motivation related to a deeply rooted lack of faith. 
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element of property.” To which he adds, “And, as the doctrine teaches and 
jurisprudence shows, this is not easy to demonstrate.”*” 

Since use of the briefer process requires the attachment of documents 
or records to the petition that manifest nullity of consent, we can ask what 
type of documents would suffice to establish this if simulation or error 
due to a lack of faith are the grounds proposed? Given the difficulty of 
proof required to establish simulation or error, the quality of documents 
would seem to be all the more important here. 

In general, I find it difficult to imagine many cases where the high stan- 
dard of documents or records required by MI would be available. With 
regard to the circumstance of a lack of faith, the Subsidium offers no exam- 
ples (as it does with other circumstances). We might think of an official 
document that records a formal defection from the faith.’ Others could 
include membership rolls in atheistic societies or publications or videos 
that witness to strongly held errors contrary to the nature of marriage. 
Even if we stipulate that the latter documents meet the standard of MI, 
we still have to demonstrate the motive that led the person to apply these 
errors or beliefs to the consent being challenged. Who are the witnesses 
that might be able to assist with that? And will a brief session to gather 
proofs suffice to assure the quality necessary to reach moral certitude? 
Admittedly, questions such as these will be answered in large part as the 
practice of the use of the briefer process unfolds. The answers, however, 
should always be arrived at in light of the jurisprudential doctrine. 


C. A Brief Conjugal Cohabitation 

The next circumstance of Art. 14 regards a brief conjugal cohabitation. 
The Subsidium lists several possible grounds related to this circumstance, 
including exclusion of the bonum fidei, condition, error (presumably error 
of person here), deceit, and the inability to assume the essential obliga- 
tions of marriage.” What we should note with regard to a brief conjugal 
life considered under any of these grounds is that the question of brevity 


57. Ferrer Ortiz, 174: “En todo caso, lo que debe probarse no es tanto la falta de fe cuanto 
la simulación del consentimiento, el acto positive de voluntad de excluir el matrimonio mismo 
o un element o propieded esencial. Y, como enseña la doctrina y demuestra la jursprudencia, 
esto no es tan facil de demostrar.” 

58. As suggested by Liidicke, 1683/4. 

59. Subsidium, 34. 
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serves as an indication of possibly nullity and not in itself as a ground of 
nullity or a presumption in its favor. In fact, jurisprudence holds that the 
short length of cohabitation is not itself a manifest indication of nullity, 
just as a lengthy cohabitation is not always positive proof against nullity. 

A notably brief term to conjugal life could, however, serve as a strong 
indicium of invalid consent.® For instance, a person who marries only to 
obtain legal residency in another country might end common life imme- 
diately or shortly after achieving the new legal status. Or marriage might 
take place to give legitimacy to a child. Once the birth occurs, the mar- 
riage ends. In any event, the question also arises as to what is meant by 
a brief conjugal cohabitation. At what point in the length of its life does 
the brevity of common life manifest nullity?*' Because there is no clear 
standard possible, the additional elements of proof will be critical to estab- 
lishing nullity. Whether the briefer process lends itself to achieving this 
remains to be seen. 

What documents would suffice to manifest nullity under these situa- 
tions? This depends, of course, on which ground is being proposed with 
this circumstance. It is easy enough to present a document that demon- 
strates a short time of cohabitation, such as some type of official change 
of residence form. What is not so easy is finding documents that support 
the cause behind it. Still, let us imagine the ground of condition. A woman 
marries a man with the present condition that he does not suffer from 
a hereditary illness that would threaten children born of the marriage. 
He says he does not, but she doubts it, resolving the doubt by the condi- 
tion: I marry you provided you are free of this genetic condition. Shortly 
after consent she discovers a medical report from before the wedding that 
establishes he does have the illness. She separates immediately. Although 
this scenario also requires additional proof—especially the establishment 


60. See Alejandro W. Bunge, “Presentacién del Nuevo Proceso Matrimonial,” delivered 
at the 110" Plenary Assembly of the Episcopal Conference of Argentina in November 2015 
(accessible at: http: / / www.awbunge.com.ar/Nuevo-Proceso-Matrimonial.pdf.), 18. 

61. See Pagé, 611: “Once again, what does this [the brevity of conjugal life] mean? One 
month? Six months? Four years? Ten years? How brief should a conjugal life last to be con- 
sidered as a circumstance which can allow the use of the briefer process? Would this not be 
the return to a presumption of fact which was used in the past and forbidden later by the 
Apostolic Signatura?” 

62. See Liidicke, at 1683/4. Of course, the simple fact that there was a sudden change 
of residence following consent does not establish manifest nullity of consent (which Liidicke 
does not suggest). 
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of the intention to place the condition prior to consent—it at least allows 
us to conceive of a type of document that might assist in manifesting nul- 
lity at the time of the introduction of the petition. We can perhaps see 
how this would play out with some of the other grounds mentioned in 
the Subsidium, such as deceit and error of quality of person. Here, too, 
we would have some type of official document or weighty records that 
demonstrates the presence or lack of a quality that when discovered cre- 
ates aversion and so departure. But again, the document itself does not 
establish nullity. All proofs together must do so. 


D. An Abortion Procured To Avoid Procreation 


Article 14 §1 next mentions the circumstance of an abortion procured to 
avoid procreation as one that can manifest nullity. If the abortion was pro- 
cured precisely to exclude the good of children, then this circumstance 
obviously relates to the ground of simulation contra bonum prolis. This is 
what the Subsidium indicates when it states: “This [circumstance] consti- 
tutes a vehement indication of a simulated will, typically contrary to the 
good of children.” 

However, here, too, the context of common jurisprudence is helpful. 
It first provides that not every intention to procure an abortion is neces- 
sarily indicative—even remotely—of an intention against the bonum pro- 
lis. There may be reasons the abortion was procured that were, in a con- 
torted form of reasoning, intended to advance future life. For instance, a 
woman might have procured the abortion during a pregnancy troubled for 
health reasons so that health could be restored to assure future pregnan- 
cies would more likely succeed. The gravely objective wrong of directly 
procuring an abortion, which is never permitted, has been committed; but 
it was not done to exclude children from the marriage. 

A recent decision before the Dean of the Rota indicates what three ele- 
ments must be established to prove nullity due to simulation against the 
good of children. These apply as well to cases involving a procured abor- 
tion. There must be an express (not implicit, much less tacit) intention not 


63. Subsidium, 34. 

64. Ferrer Ortiz (178), offers two more possible scenarios where a procured abortion 
would not serve as a vehement indication of an exclusionary will: where the abortion relates 
to a moral disorder of one or both of the spouses or where the woman wishes to conceal a 
pregnancy that resulted ab alio. 
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to exchange right to acts per se apt for the procreation of children so that, 
in fact, no children will be born. Evidence must exist of an actual plan 
to impede sexual relations from openness to life. And then the intention to 
interrupt life already conceived, especially through direct abortion, has 
to be proven.” 

What these three elements indicate is that it is not sufficient to estab- 
lish nullity of consent by merely proving that an abortion did, in fact, take 
place. This is so even if the abortion was procured freely and willingly 
by the woman and with the concurrence of the man. Rotal jurisprudence 
has consistently held that full proof can arise from the mere fact of an 
abortion taking place only if clear and compelling circumstances are pres- 
ent that establish to the standard of moral certitude that the abortion was 
undergone based on a compelling exclusionary motive. 

Given the above, we would expect to see when the briefer process is 
used medical records (or related documents from a clinic) that demon- 
strate an abortion was procured. Proof that this was concomitant with the 
intention not to exchange the right to acts per se apt for the procreation 
of children and so part of a plan to impede fruitful relations cannot be 
established by medical records alone. Testimony from qualified witnesses 
will be necessary, such as medical experts or counselors.*” These should 
corroborate the statements of the parties. The principle that facta sunt 
validiora quam verba can also open an important source of proof. Behav- 
iors of the parties around the time of the abortion can reveal a great deal 
regarding the intention that motivated the act. This might include means 
of birth control used throughout the common life, means used to avoid 


65. See coram Pinto, June 15, 2007: RRDec 99: 216. 

66. Coram de Lanversin, June 26, 1991: RRDec 83: 424-425: “Patet reapse hoc scelus tunc in 
usu positum praesumptiones inducere posse, quae attamen per se non sufficient ad provocan- 
dam necessariam certitudinem morale circa adsertam exclusionem iuris in corpus, nisi certis 
ac univocis roborentur circumstantiis.” 

67. Bunge, 18: “Se deberá verificar, a partir de las declaraciones de las partes, que el 
aborto procurado haya sido movido por la firma voluntad e excluir la prole. La declaración 
jurada de quien haya procurado el aborto, los indicios como por ejemplo los métodos anti- 
conceptivos aplicados en forma habitual, y adminículos como las constancias médicas, pueden 
llevar a la certeza moral que las partes, o al menos una de ellas, celebraron el matrimonio con 
la firme intención de excluir la prole en modo perpetuo, recurriendo al aborto cada vez que se 
ha producido un embarazo no querido.” 
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procreation, the refusal to engage in sexual relations and the reaction of 
one or both of the spouses to the conception of a child.68 


E. An Obstinate Persistence in an Extra Conjugal Relationship at Time of or 
Immediately After Consent 


Article 14 moves on to present “an obstinate persistence in an extra con- 
jugal relationship at time of or immediately after consent” as the next 
circumstance that might demonstrate manifest nullity of consent. This 
circumstance falls under the ground of simulation contra bonum fidei. It is 
also a qualified circumstance. The infidelity must be obstinately persistent 
(permanentia pervicax). The Subsidium adds that the circumstance is espe- 
cially strong if it is accompanied by a refusal to engage in sexual relations 
with the spouse.” 

Rotal jurisprudence speaks much more to the invalidating impact of 
infidelity that takes place prior to consent rather than only after consent 
is exchanged. As a general rule, the existence of unfaithful relations after 
consent—with none having occurred beforehand—is a much more diffi- 
cult case to prove.”° Even when it is a question of infidelity prior to con- 
sent, the fact that such behavior took place repeatedly is not sufficient to 
prove nullity of consent, or even to manifest it.”' It is surprising, then, that 
the possibility now exists for infidelity that occurs only following consent 
and never before the exchange of consent to manifest the invalidity of the 
marriage and so open the way to use of the BP. In other words, what Rotal 
jurisprudence has long considered to be the more difficult case to prove 
(infidelity only after consent) can now give rise to manifest nullity at the 
time of the submission of the petition. 

As for what documents would be relevant to this circumstance, the Sub- 
sidium mentions private detective reports, letters, transcripts of telephone 


68. See Hector Franceschi, “L'esclusione della prole,” in La Giurisprudenza della Rota 
Romana sul Consenso Matrimoniale: 1908-2008 (Vatican City: Libreria Editrice Vaticana, 2009) 
175-208, especially 205-206 where Franceschi provides a seven-point summary of decades of 
Rotal jurisprudence on the elements of proof for simulation contra bonum prolis. 

69. Subsidium, 34. 

70. As Liidicke (1683/4) notes: “Hier [in Art. 14] geht es um ein Verhalten, das den 
behaupteten Ausschluss der ehelichen Treuepflicht schon nach herkömmlicher Reschtspre- 
chung stiitzt. Allerdings wurde bisher nur die Fortsetzung eines vor der Heirat bestehen- 
den ehewidrigen Verhältnisses in Betracht gezogen, nicht die Untreue unmittelbar nach her 
Heirat.” 

71. See, for instance, coram Pinto, March 21, 1986: RRDec 86: 300-308. 


This content downloaded from 
180.179.211.228 on Mon, 14 Mar 2022 07:47:10 UTC 
All use subject to https://about.jstor.org/terms 


COMMON JURISPRUDENCE ON NULLITY OF CONSENT 329 


conversations, and emails.”? Presumably the Subsidium means by this doc- 
uments from a non-suspect time. It is worth asking, in any case, if any 
of these are sufficient to establish the manifest nullity of consent. If we 
hold to the norm of MI for use of the briefer process—that the documents 
cannot need further inquiry or investigation—then it is uncertain how pri- 
vate letters or emails, which must be authenticated, do not require further 
inquiry. Similarly, if not more so, the report of a private investigator would 
need to be examined in light of many factors that the report itself may 
not contain. For instance, were there findings that the investigator left out? 
Did the investigator use legitimate means quoad modum et substantiam to 
obtain the information? With regard to transcripts of telephone conversa- 
tions, a judge should accept transcripts with a clear knowledge of whether 
they are authentic and are complete or edited. Determining the probative 
weight of these type of documentary sources requires further investiga- 
tion in most every case, which is not permitted by MI. 

Perhaps another example of a document that does more readily fit the 
requirements of MI would be the official report of a psychologist, coun- 
selor or social worker who had one or both of the spouses as a client dur- 
ing a non-suspect time and during which admissions to “obstinate” infidel- 
ity were recorded by the professional care giver. It is arguably more likely, 
however, as Klaus Liidicke observes, that “proof of this ground of nul- 


23973, 


lity will be possible only through witnesses.” If so, that proof would be 


raised in the ordinary process rather than through use of the BP. 


F. The Deceitful Concealment of Sterility, Grave Contagious Illness, 
Children from a Previous Relationship, Incarcerations 

The next circumstance suggested by Art. 14 §1 involves the ground of 
deceit or imposed error as provided for in c. 1098. Specifically, although 
not exhaustively, the article mentions the deceitful concealment of steril- 
ity, grave contagious illness, children from a previous relationship, and 
incarcerations. All of these situations have been the subject of Rotal juris- 
prudence. So, too, have others, such as concealment of severe drug or 


72. Subsidium, 34. 
73. Liidicke, 1683/5: “Der Beleg dieses Nichtigkeitsgrundes wird nur durch Zeugnisse 
möglich sein.” 
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alcohol addictions and falsification of one’s religious, social, educational or 
professional status. 

In more recent years, Rotal jurisprudence has reached a broad con- 
sensus on the manner in which deceit can lead to invalidity of consent; 
the elements follow closely the wording of c. 1098. Whereas the Subsidium 
mentions only one of these elements, it is critical to keep all of them in 
mind.” One of the parties is led into an antecedent error caused by an act 
of deceit that was placed in order to gain consent from the one deceived. 
The content of the deceitful act must be a quality of the other party that 
can either objectively or subjectively gravely disturb conjugal life.” It is 
not sufficient to establish simply that deceit took place concerning one of 
the situations mentioned in Art. 14. No matter how gravely disturbing an 
act of deceit might have been, if it was not perpetrated to gain marital 
consent, it does not invalidate under the heading of c. 1098.76 

How much of this can be established to the standard of manifest nul- 
lity through documents and witnesses? It depends once more, I believe, 
on the nature of the quality that was the subject of deception. Incarcera- 
tions, grave illness, the existence of children, these situations are all open 
to proof by documents needing no further investigation. What is not so 
readily available, especially by documents, is proof that the intent of the 
deceiver was to gain consent and the impact the deceit had on conjugal 
life, especially if the impact was subjective in nature. It would seem in this 
case that corroboration of the statements of the deceptus would be neces- 
sary to show how the will to marry was undermined by the deceipt perpe- 
trated to obtain consent. 


74. As Ferrer Ortiz (180) puts it: “Por su parte, el Sussidio applicativo no resulta concluy- 
ente, pues describe parcialmente los elementos del caput nullitatis e incluye algunos exemplos 
de posibles pruebas incontrovertibles.” 

75. An excellent updated presentation of the jurisprudence on the ground of deceit is 
found in Maria Teresa Romano, “Il dolo (can. 1098),” in VV.AA., La Giurisprudenza della Rota 
Romana sul Consenso Matrimoniale (1908-2008) (Vatican City: Libreria Editrice Vaticana, 2009) 
85-104, especially 102-103. 

76. If the error in question was substantial in nature, rather than accidental as happens 
with the ground of deceit, invalidity might arise based on the ground of error as provided for 
in c. 1097. 
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G. A Cause of Marriage Completely Extraneous To Married Life, or 
Consisting of the Unexpected Pregnancy of the Woman 


Article 14 §1 now passes to a circumstance that falls under the ground of 
total simulation of marriage, even if that phrase is not used by MI. The 
phrasing used in the text is a bit awkward inasmuch as one possible motive 
for total simulation—the unexpected pregnancy of the woman—is men- 
tioned separately from the general notion of total simulation, the choice 
of marriage for a reason entirely extraneous to its purpose. In fact, the dis- 
covery of an unexpected pregnancy can often be better judged under the 
ground of force and fear or even the psychological ground of lack of due 
discretion.” In any case, the Subsidium offers additional examples, such as 
exchanging consent for the sole reason of acquiring citizenship or exclu- 
sively for the legitimation of children. These examples would seem to fur- 
ther indicate that total simulation is the prevalent ground intended by this 
circumstance. 

The Subsidium also states that with total simulation cases there are 
often additional circumstances that appear, including shortness of conju- 
gal life and the initiation of civil divorce proceedings.’* Once again, wit- 
ness testimony will be important to demonstrate that such a serious act as 
total simulation took place. Depending on what is the motive for simula- 
tion, official records might be available as well. It is difficult to envision 
what they might be outside of concrete cases. I am not sure what official 
or even heavily probative documents would be readily available in other 
cases, such as the unexpected pregnancy, but they would again be neces- 
sary at the time the petition is submitted in order to move forward with 
the briefer process. 

In any event, unlike with partial simulation, where at least a marriage 
is intended—albeit one devoid of an essential aspect—total simulation is 
commonly, but not exclusively, understood to be born of an entirely fraud- 
ulent will. In every case, no marriage whatsoever is intended. Proof of 
such a striking contradiction between what is said and what is intended is 
not as easy as might be thought since it is never presumed that a person 


77. See Liidicke, 1683/5. 
78. Subsidium, 35. 
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t.” Testimonies and docu- 


engaged fictitiously in the exchange of consen 
ments used to establish the manifest nullity of such a circumstance would 
need to take account of this. 

Given the difficulty that arises with proof of total simulation, it is not 
easy to envision what types of documents needing no further investiga- 
tion or inquiry will be available here to manifest the nullity of consent 
in the introductory petition. The medical reports regarding birth of an 
unexpected child would not include the unexpected nature of the preg- 
nancy although they might offer some indication of the state of mind of 
the mother if this rose to the level of a health concern. Likewise, if it is 
a case of marriage for the sole reason of obtaining citizenship then we 
would not expect this to be noted in an official document since this could 
likely constitute a type of fraudulent activity. In other words, with regard 
to total simulation of consent the testimony of the parties and witnesses is 
critical since the radical nature of this act of exclusion is normally not evi- 
denced in official records or documents. If so, this would preclude in many 
instances the ability of documents to manifest the nullity of consent at the 
time of the submission of the petition. 


H. Physical Violence Inflicted To Extort Consent 


This final circumstance mentioned in Art. 14 §1, physical violence inflicted 
to extort consent, appears to relate to the ground of force or grave fear 
inflicted from without (c. 1103). The Subsidium remarks that this circum- 
stance involves “actual acts of violence and harm.” 3 

Javier Ferrer Ortiz raises compelling questions as to why this circum- 
stance was included in Art. 14 and what ground it actually relates to.*' He 
notes that there are only two cases to be found in published rotal juris- 
prudence that involve marriages entered into due to external violence 
inflicted on one of the spouses (force); in these two cases both victims were 
women. The first case regarded a marriage contracted in 1929 in China®? 
and the second concerned a marriage contracted in 1913 in Egypt.® Fer- 


79. Coram Pena, May 6, 2005: RRDec 97: 226: “Hic totalis voluntatis nuptialis defectus 
certo certius quid abnorme constituit ideoque non est facile affirmandus.” 

80. Subsidium, 35. 

81. See Ferrer Ortiz, 183-184. 

82. Coram Quattrocolo, December 9, 1930: RRDec 22: 653-662. 

83. Coram Jullien, May 11, 1935: RRDec 27: 299-306. 
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rer Ortiz argues that the rarity of these type cases contradicts the Subsid- 
ium’s claim that the circumstances are, “situations that the jurisprudence 
has long enucleated as symptomatic elements of the invalidity of matrimonial 
consent.”* So it must not be that the circumstance regards the ground of 
force. He resolves the contradiction by appropriately presuming the cir- 
cumstance actually regards induced fear rather than the imposition of 
external physical violence (force). The external violence might give rise 
to fear of greater harms that then results in a choice of marriage in order 
to flee those greater harms.* Ferrer Ortiz concludes, a greater clarity 
between the ground of force and of fear would be beneficial to Art. 14 
and the Subsidium’s comments regarding it since as things stand a confu- 
sion can arise between the objective cause of nullity arising out of external 
force and the subjective cause originating from imposed fear. 

In fact, once we read this circumstance in light of Ferrer Ortiz’ analy- 
sis, we see that it more easily fits the essential elements needed for fear to 
have a nullifying effect: the fear must be grave and brought on by an extrin- 
sic cause. And the person suffering from the fear must conclude there is no 
means to escape it except to consent to marriage. Where these elements 
are present in a petition for nullity, the manifest nature of nullity can be 
supported by documents such as medical and police reports. This would 
once more arguably exclude private experts or private documents. Still, 
as has been noted already on several occasions, the simple existence of a 
cause of fear and related documents to establish a cause for it is not suf- 
ficient to establish nullity. The principles of jurisprudence must be applied 
as well if full proof is to be achieved. This includes the need to establish 
the grave and extrinsic nature of the fear, its essential role in causing con- 
sent, and the aversion to the marriage that arises in the one subject to the 
fear. Documents that need no further investigation will be able to establish 
only the first element. 


84. Subsidium, 32. Emphasis in the original. 

85. Ferrer Ortiz, 184: “Sin embargo, la descripción de este comportamiento permite 
concluir que enrealidad se trat de la figura del miedo y que la violencia fi va acompafiada de 
amenazas de males mayors, y que deberia reunir los requisites de éste para ser causa de nuli- 
dad: antecendente, externo e indeclinable (c. 1103).” 
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l. Etcetera... 


Article 14 ends with the uncommon legislative use of the word, “etcetera” 
to indicate that the list of circumstances presented in MI is not complete. 
A petition might be presented that contains other circumstances that man- 
ifest nullity of sentence. If this is the case, these, too, would have to be 
judged against the standard of rotal jurisprudence. Caution is called for if 
the circumstance is not commonly treated by the Rota as able to manifest 
nullity. In all cases, the same standard of supporting proof is required and 
the documents and records cannot require further inquiry or investigation. 


3. Practical Observations on the Use of Jurisprudence and the Processus Brevior 


Given the important role jurisprudence plays in the processus brevior, it 
might be helpful to conclude with a brief consideration of some particular 
moments in the process where the jurisprudential doctrine will need spe- 
cial attention by officials engaged in it. 


a. The Preparation of the Petition 


An initial, critical moment will be the preparation of the libellus, most 
especially if the petitioners wish to request use of the briefer process. The 
circumstances of things and persons must manifest nullity and be sup- 
ported by the weighty proofs we have discussed above. Since all this must 
be in the petition—and not require further investigation or inquiry (but be 
immediately accessible)—a failure to produce a suitable petition will mean 
no access to the briefer process. 

Accordingly, those charged with assisting in the preparation of the peti- 
tion should be well informed, trained personnel. They should be familiar 
with the standard that has to be met to use the briefer process and with the 
jurisprudence related to the circumstances proposed. MI and the Subsidium 
refer to a “pastoral investigation” that takes place prior to the submission 
of the petition. The text of the motu proprio states: “This same investiga- 
tion is entrusted to persons deemed suitable by the local ordinary, with 
the appropriate expertise, though not exclusively juridical-canonical.”*° 


86. MI, Art. 4. 


This content downloaded from 
180.179.211.228 on Mon, 14 Mar 2022 07:47:10 UTC 
All use subject to https://about.jstor.org/terms 


COMMON JURISPRUDENCE ON NULLITY OF CONSENT 335 


And the purpose of this pastoral investigation is evidently to prepare the 
petition itself since, as we read, “All elements having been collected, the 
investigation culminates in the libellus.”*’ 

It is not clear if the same persons engaged in the pastoral investigation 
are then to assist with the drafting of the petition. If they do, and if they 
are not well trained in the law and jurisprudence of marriage nullity, then I 
believe the briefer process will be rarely open to use due to under prepared 
petitions. Although the briefer process is meant to bring swifter decisions 
it also requires greater attention to the early stages of the process for that 
goal to be reached in a just manner. At the same time, the petition is not 
meant to serve as a collection of proofs sufficient for determination of 
nullity. The Instructor will be responsible for assembling the proofs. Per- 
haps preparation of the vademecum mentioned in Art. 3 of MI will assist in 
this regard.*8 


b. The Role of the Judicial Vicar, Defender of the Bond, 
Instructor, and Assessor 


It belongs to the judicial vicar to make the determination of whether the 
manifest nature of nullity exists in the petition submitted following the 
pastoral investigation.® This is obviously the essential moment for mov- 
ing forward with the process. The judicial vicar is to make the decision on 
whether the BP is to be used based on the petition—with attached docu- 
ments—presented to him. He is not permitted to conduct an investiga- 
tion or inquiry into the petition. If the circumstances presented, and the 
supporting proofs, do not manifest nullity then the ordinary process must 
ensue. And here, too, the judicial vicar is bound to make his decision with 
due consideration of the common jurisprudence of the Church. Although 


87. MI, Art. 5. For more on the interplay of the legal and pastoral elements of this 
moment in the process, see: “Pedro A. Moreno Garcia, “El servicio de indagación prejudicial: 
aspectos juridicos-pastorales,” Ius Canonicum 56 (2016) 65-85 and Manuel Jesús Arroba Conde, 
“La pastoral judicial y la preparación de la causa en el motu proprio Mitis Iudex Dominus Iesus,” 
in Proceso de Nulidad Matrimonial tras la Reforma del Papa Francisco, ed. Maria Elena Olmos 
Ortega (Madrid: Editorial Dykinson, 2016) 63-82. 

88. See Arroba Conde (76) for more on the distinction between what is contained in the 
petitioner and what will constitute proofs used in the BP. 

89. See c. 1676 §2 of MI. The role of the judicial vicar under the BP is notable. As Geral- 
dina Boni, Parte Seconda, 33, remarks: “E commungie il vicario giudiziale il fulcro attorno 
al quale tutto ruota (e questo si viverbererà sull’equilibrio della ‘gestione’ dell’intera attività 
processuale del tribunale).” 
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the judicial vicar is not required to reach moral certitude regarding the 
nullity of consent—that will be the standard for the judge—he would pru- 
dently consider whether the bishop, with the minimal collecting of proofs 
that will occur under the instructor, would likely be able to do so. Other- 
wise, the BP might result in a delay in resolving the question of nullity of 
consent since, if the bishop cannot reach moral certitude, the case will be 
returned for adjudication according to the ordinary process.” 

Once the judicial vicar determines the BP is to issue a decree indicating 
as much. The same decree is to determine the formulation of the doubt 
according to which the marriage will be accused of nullity.” Here, too, 
the judicial vicar will need to pay close attention to the Church’s jurispru- 
dence. The doubt chosen should relate directly to the manifest character 
of nullity in the petition. 

The judicial vicar is also to appoint an instructor and assessor to assist 
with the briefer process. These officials also should be well informed about 
the common jurisprudence. The instructor should use the session for col- 
lecting proofs to ascertain whether the required elements of proof are 
present in the petition and whether those attending the session can further 
support this. And the assessor, for his or her part, needs to at least have a 
general knowledge of jurisprudence so that the expertise the person brings 
will be useful to the bishop, most especially if he is not a canon lawyer or 
otherwise not familiar with the Church’s common jurisprudence.” 

The defender of the bond plays a crucial role in the briefer process 
given the possibilities of abuse that might arise from its use. For instance, 
the defender should ascertain whether the use of the BP is warranted due 
to a lack of manifest nullity or a failure to follow the procedures set out 
for the process. I believe an indispensable contribution the defender will 
make in the briefer process is to examine carefully whether jurisprudential 


90. Canon 1687 §1 of MI. Erasmo Napolitano (578-579) observes regarding the decision 
of whether to use the BP: “Se trata de una decié delicada, que debe evitar tanto el peligro de 
prejuzgar la causa como el de admitir sin base suficiente un proceso extraordinario, que tiene 
predefinido por el legislador unos requisitos concretos y exigentes para su utilización, entre 
cuales se encuentra que las circunstancias concurrentes y prueba protada con la demanda 
patente la nulidad, sin necesidad de una profusa instrucción.” 

91. Canon 1685 of MI. 

92. For more on these phases of the BP, see: Paolo Bianchi, “Lo svolgimento del pro- 
cesso breve: la fase istruttoria e di discussion della causa,” in La riforma dei processi matrimoniali 
di Papa Francesco (Milan: Àncora Editrice, 2016) 67-90. 
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elements of proof are present and weighty enough to establish the nullity 
of the marriage. The bishop, for his part, will like any judge take serious 
account of the observations of the defender when coming to a decision. 


c. The Role of the Diocesan Bishop 


The conclusion of the briefer process comes with the decision of the dioc- 
esan bishop, either for nullity or for use of the ordinary process. As we 
noted, Pope Francis considers the briefer process to be open to abuse. It is 
largely for this reason that he authorizes the diocesan bishop alone to con- 


duct the process since he, “is with Peter the greatest guarantor of Catholic 


unity in faith and in discipline.”” 


Accordingly, the bishop is bound to reach the standard of moral cer- 
titude when declaring nullity of consent. Article 12 of the PR emphasizes 
this, albeit with some lack of precision.*4 The bishop is to reach this stan- 
dard personally, based on a thorough evaluation of the acts presented 
to him, and not by adopting the opinions of the assessor and the inves- 
tigator.” And to arrive at moral certitude, the bishop should take close 
account of the common jurisprudence of the Church. Otherwise, his 


93. MI, Art. IV. For a discussion of the role of the diocesan bishop in the BP, see: Mas- 
simo Mingardi, “Il ruolo del vescovo diocesano,” in La riforma dei processi matrimoniali di Papa 
Francesco (Milan: Ancora Editrice, 2016) 91-106. Alessandro Giraudo, among others, questions 
how most diocesan bishops will be able to take the time to become sufficiently familiar with 
the jurisprudence of the Church in order to give nullity cases under the BP a suitable hearing. 
Additionally, he will need to devote sufficient time to studying the acts, the opinions of the 
defender of the bond, the instructor and the assessor in order to reach a just decision. See: 
“Snellimento della prassi canonica in ordine alla dichiarazione di nullita del vincolo matri- 
moniale?,” Quaderni di Diritto Ecclesiale 28 (2015) 324-325. For a discussion of the use of the BP 
offered from the standpoint of a diocesan bishop, see: Thomas John Paprocki, “Implementa- 
tion of Mitis Iudex Dominus Iesus in the Diocese of Springfield in Illinois,” The Jurist 75 (2015) 
593-605 and this volume, 341-353. 

94. Art. 12 reads: “To achieve the moral certainty required by law, a preponderance of 
proofs and indications is not sufficient, but it is required that any prudent doubt of mak- 
ing an error, in law or in fact, is excluded, even if the mere possibility of the contrary is not 
removed.” As Bernard du Puy-Montbrun (6) notes, it is not simply the law that mandates the 
standard of moral certitude, but legal doctrine does as well. Additionally, the text of Art. 12 
makes a distinction between “proofs” and “indications,” whereas indications are, in fact, a 
type of proof. 

95. Bustos, El proceso, 164, offers appropriate caution in this regard: “En mi opinion, 
estamos ante un dato que es muy importante, pues ya de inicio despeja cualquier duda sobre 
la necesidad de que sea el Obispo quien materialmente maneje las pruebas, las confronte, las 
etudie y las valore, no pudiendo caer en la tentacié de qu ‘le den’ la soluci6n-decision materi- 
almente tomada, limitandose él al formalism de la firma.” 
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decision can easily take on the character of a personal decision rather than 
an official pronouncement of the Church. As Art. 12 of MI reads: “Any 
prudent doubt of making an error, in law or in fact, is excluded.” 

Finally, if the bishop concludes in favor of nullity, his sentence should 
at least minimally refer to the law and jurisprudence that allowed him to 
reach that decision. It is essential not only for his sentence to be just, it 
must also and always appear just. In this way, we can best avoid any sense 
of “Catholic divorce” when using the briefer process. 


4. Concluding Comments 


By establishing the briefer process for determination of marriage nullity, 
Pope Francis seeks to promote the good of the faithful who are “oppressed 
by the darkness of doubt due to the lengthy wait for a conclusion” to the 
clarification of their status. At the same time, the Holy Father also insists 
strongly that no harm come to the Church’s teaching on the indissolubility 
of marriage. If we are to avoid harm to the Church’s teaching, then use of 
the briefer process should conform strictly to the conditions set in the law. 
This means the petition should contain circumstances that manifest nul- 
lity, be supported by weighty testimonies and documents—none of which 
require further investigation or inquiry—and indicate a standing ground 
of nullity regarding which jurisprudence will guide the process to the end. 

In the end, however, it remains to be seen whether conscientious 
adherence to the requirements of law for use of the briefer process might 
result in the rarity of its use. As Bustos concludes: “I believe that the 
option of the briefer process should be an extraordinary and exceptional 
option that should not be justified by agility or speed, but by the evidence 
of nullity.’®” Klaus Liidicke recently observed that if we understand the list 
of circumstances as truly requiring proof under specific nullity grounds, 
following common jurisprudence, and needing allowing for no possibil- 
ity of an accuratior disquisitio aut investigatio (can. 1683, 2°), “then false 


96. MI, 419. 

97. Carlos Moran Bustos, “Retos de la reforma procesal de la nulidad del matrimonio,” 
Ius Canonicum 56 (2016) 28: “Por todo ello, creo que la opción del proceso brevior debería ser 
una opción extraordinaria y exceptional, y debería venir justificada, no por la agilidad y la 
cereridad, sino por la evidencia de la nulidad.” 
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expectations will be raised” about the use of the process.” This is an argu- 
ably sound conclusion since, in most cases, the verification of simple facts 
related to the proposed circumstance will not suffice for establishing with 
moral certainty marriage nullity that is founded on the constant and com- 
mon jurisprudence of the Church. At the same time, full efforts should 
continue to make use of the briefer process in a just and sound way so 
that whenever possible the goals set out by the Supreme Legislator will be 
achieved for the sake of the faithful and the salvation of souls. 





ABSTRACT 


Mitis ludex Dominus lesus stipulates that the use of the processus 
brevior for adjudicating causes of nullity of consent may be used only when 
the introductory petition includes recurring circumstances of things and per- 
sons, supported by testimonies and documents that require no further inves- 
tigation, which together manifest the nullity of consent. Article 14 of the 
Procedural Rules included with the legislative text presents several examples 
of circumstances of things and persons that might manifest nullity. Each of 
them is taken from situations found in Rotal jurisprudence and all of them 
need to be evaluated based on the principles of the same body of jurispru- 
dence. This article considers how the examples of Article 14 are to be read 
in light of the Church’s common jurisprudence on marriage nullity. The first 
part discusses the juridic character of the Procedural Rules in general and 
of Art. 14 in particular. The second part considers each of the circumstances 
included in the first paragraph of Art. 14. And the third and final part offers 
some practical observations on how those officials engaged in the briefer 
process might take account of the Church’s jurisprudence when fulfilling 
their tasks. 





98. “Liest man ihn hingegen so, dass in den genannten Fallgestaltungen der Beweis des 
eigentlichen Nichtigkeitsgrundes, der den geltenden Maßstäben folgen muss, in einfacher, 
keine accuratior disquisitio aut investigatio (1683 2°) erfordernden Weise möglich sei, dann war- 
den falsche Erwartungen geweckt. Denn in den meisten Fallen reicht die Verifizierung des 
einfachen Faktums, des angeführten Umstandes nicht aus, um den Tatbestand des betreffen- 
den Nichtigkeitsgrundes sicherzustellen.” Liidicke, 1683/6. 
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